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Concerns and Recommendations: Draft Municipal Planning By-law – version A: as downloaded ex COCT website 

OVERALL CONCERNS 

There are very positive aspects of the Draft By-law, which include formal ratification of zoning regulations that 

were previously readily overridden on the grounds of merely being policy and not being legislative.  

However, the positive aspects of the Draft Municipal Planning By-law are overshadowed by the ability potentially 

granted to the City, by the City, within the framework of the current draft of the proposed By-law, to continue to 

override its own zoning regulations and, disturbingly, to revoke or amend overlay zoning. This is inadmissible as 

all persons should be equal before the law, including juristic persons such as the City of Cape Town, which 

otherwise is subtly exempt from legislative procedures it has itself set. 

The WRRA’s predominant concern is that the current draft of this By-law is a seeming attempt to overrule 

national and provincial legislation per Clause 2 (4) (b). This cited clause brings aspects of the Draft By-law into 

conflict with national legislation including, amongst others, NEMA, the Sectional Titles Act 1986 (as amended), 

the Municipal Systems Act (2000), and, potentially, the Constitution (1996), specifically Chapter 2, Clauses 24 

(Environment), 25 (Property), 26 (Housing). 

The WRRA’s concerns are elaborated on and reiterated below. 

PRELIMINARY NOTES 

I. The COCT Zoning Scheme (2012) is incorporated in the Draft By-law per Schedule 3, Division II, Chapter 4 

onwards.  

II. Departures from zoning regulations were more readily granted by the City previously per the argument that the 

COCT Zoning Scheme was merely policy and not legislation.  

III. Whilst the incorporation of the tenets of the cited zoning scheme into the cited by-law effectively legislate what 

was formerly policy, adherence to these tenets appear undermined within the Draft Municipal Planning By-law, 

specifically considering the following clauses from the Draft Municipal Planning By-law: Clause 8, sub-clauses (1), 

(2); and more so by Clause 24, sub-clauses (4), (5). 

DETAIL of CONCERNS: Chapter 2 

1. Chapter 2: Clause 2 (4) (b) essentially elevates the By-law above national and provincial legislation including, but 

not limited to, NEMA and the Sectional Titles Act, and indeed, sections of the Constitution beyond Section 155 (7) 

such as Chapter 2 (24, 25, 26): this is essentially unconstitutional. 
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a. Clause 2 (3) compounds the above as any challenge to constitutionality is to be referred to the courts, 

thereby financially restricting recourse regarding contestation: should Clause 2 (4) (b) be suitably 

altered to ensure constitutionality and legislative hierarchy, Clause 2 (3) would otherwise be valid as 

worded. 

DETAIL of CONCERNS: Chapter 3 

2. Chapter 3: Part 2: Clause 4 (1): too vague – a concrete process must be stated that incorporates the due 

processes legislated under the Municipal Systems Act. 

3. Chapter 3: Part 2: Clause 6: no cognisance is given to the contents of Section 31 (d) of the Municipal Systems Act: 

essentially Clause 6 offers no oversight mechanisms regarding the cited draft amendments or cited draft 

municipal spatial development framework. 

4. Chapter 3: Part 2: Clause 8 (full clause) seemingly reduces oversight mechanisms to effectively prevent deviations 

from the provisions of the municipal spatial framework: whilst deviations are potentially provided for under the 

Municipal Systems Act per an annual system of review (Section 34, Municipal Systems Act). Clause 20 of the Draft 

Municipal Planning By-law is referred to in Clause 8 (1), but the cited Clause 20 is loosely-worded and essentially 

affords deviations carte blanche, especially when read in conjunction with Clause 8 (2), re ‘relevant 

considerations.’ These ‘relevant considerations’ should be clearly defined as this clause potentially enables the 

overriding of legislated zoning conditions set out per Schedule 3, Division II. 

5. Chapter 3: Part 2: Clause 9 (2) is a flawed interpretation of Section 34 of the Municipal Systems Act and 

seemingly constitutes an untenable attempt to legislate an interpretation of the cited Section, per se. Section 34 

of the Municipal Systems Act requires an annual review of an integrated development plan and the amendment 

thereof where circumstances so demand: the By-law seemingly proposes by-passing the due processes 

established per Section 34 of the Municipal Systems Act. 

6. Chapter 3: Part 3: Clause 12 (2) is too vaguely worded: a clear process must be outlined for the adoption or 

amendment of a district spatial development framework or a local spatial development framework, where such a 

process must concretely involve public participation as a key informing element. 

7. Chapter 3: Part 3: Clause 15 (2) is similarly loosely-worded as per the concern regarding Clause 8 (2): no concrete 

oversight mechanisms are offered to prevent deviation, rather an ability to deviate is seemingly proposed. 

8. Chapter 3: Part 4: Clause 17 (2): a nominal fee, if any, should be prescribed for a copy of the stated detail so as to 

ensure access to this information and to prevent financial restrictions regarding access to information. 

DETAIL of CONCERNS: Chapter 4  

9. Chapter 4: Part 1: Clause 22 (2) is of particular concern regarding existing property rights and cadastral 

boundaries regarding zoning – we suggest that zoning should follow cadastral boundaries as this otherwise 

affects property rights. 

10. Chapter 4: Part 1: Clause 22 (3) is also of particular concern as the City may ‘amend or remove an existing overlay 

zoning,’ potentially even disregarding heritage and environmental concerns when this clause is read in 

conjunction with Clause 2 (4) (b). 

11. Chapter 4: Part 1: Clause 22 (5) is of similar concern and apparently seeks to entrench an ability to disregard 

overlay zoning. 

12. Chapter 4: Part 1: Clause 24 (1) (d) requires clearer definition: ‘substantially’ should be removed from the 

wording hereof. 

13. Chapter 4: Part 1: Clause 24 (4) financially restricts the contestation any objector may have to the City not 

adhering to its own legislation and compounds the concern outlined at the outset of this document regarding the 

City’s proposed ability to by-pass the regulations set out in Schedule 3 of the Draft Municipal Planning By-law. 

14. Chapter 4: Part 1: Clause 24 (5) compounds the concern regarding the City’s adherence to the restrictions in 

place in its own zoning definitions, pertaining to Schedule 3 of the Draft Municipal Planning By-law. 

15. Chapter 4: Part 1: Clause 28 (4) must set out a clear process as to how the City shall approve or refuse such an 

application, stating unequivocally how such approval/refusal shall be granted and by what body constituted by 

the City, and the oversight mechanisms guiding said body. 
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16. Chapter 4: Part 1: Clause 28 (6) should be reworded: ‘may’ should be removed and replaced with ‘must’ or ‘shall’ 

and a specified, reasonable timeframe should be stipulated regarding the City amending an error in a zoning 

map. 

17. Chapter 4: Part 1: Clause 29 (4) should be removed in its entirety: as the originator of the zoning map, the City 

should assume liability for any damage which may result from an error in the zoning map or an erroneous 

representation by the City regarding a use right or the zoning of a land unit. This clause otherwise effectively 

diminishes the City’s accountability. 

18. Chapter 4: Part 1: Clause 31 (3): as per the concern noted regarding Chapter 3: Part 4: Clause 17 (2), a nominal 

fee, if any, should be prescribed for a copy of the stated detail so as to ensure access to this information and to 

prevent financial restrictions regarding access to information. 

DETAIL of CONCERNS: Chapter 6 

19. Chapter 6: Part 1: Clause 42 (1) (a) seems an excessive amount of time (a decade) to permit a temporary 

departure for land use outside of the provisions of the applicable zoning and would potentially compromise 

rights, investment value and quality of life for neighbouring owners and investors. A far shorter timeframe of 

between 2 to 5 years is recommended regarding this sub-clause. 

20. Chapter 6: Part 1: Clause 44 (1) similarly potentially compromises rights, investment value and quality of life 

regarding a rezoning, consent use or permanent departure considering the lengthy timespan. This timespan 

should be reduced to two years. Further, ‘deemed to have been approved’ should be excised from this sub-

clause: exactitude should be exercised to prevent potential abuse of this sub-clause. 

21. Chapter 6: Part 1: Clause 44 sub-clauses (2), (3) also potentially compromise rights, investment value and quality 

of life regarding a rezoning, consent use or permanent departure, considering the lengthy timespans proposed. 

These timespans should be reduced to two years each, especially considering subdivision, re Clause 44 (2). In 

reducing the above timeframes, applications to extend validity periods per Clause 106 would still apply – and 

would have greater effect in emphasising that projects require timeous completion. 

Further, as per Item 20 of this document, ‘deemed to have been approved’ should be excised from these sub-

clauses. 

22. Chapter 6: Part 4: Clause 49 (3) is untenable regarding developments in residential areas and will potentially 

adversely affect quality of life, existing property rights and investment value where subdivision is permitted in 

phases over a decade: we suggest the reduction of this timespan to a maximum of five years, which is an 

adequate period – consider Chapter 2, Clause 24 (a) of the Constitution in this regard, ‘Everyone has the right…to 

an environment that is not harmful to their health or well-being.’ 

23. Chapter 6: Part 4: Clause 51 (d: a) is problematic where interpreted to mean a body corporate of a sectional title 

development (no clear definition is provided per the glossary of the Draft Municipal Planning By-law). Should an 

body corporate constitute an ‘’owners’ association’’ as envisaged by the City, Clause 51 (d) (a) seemingly elevates 

the City over the functions of the Deeds Office and the provisions of the Sectional Titles Act, whereof Schedule 2 

(a), (b), Annexure 9, Section 35 is currently the de-facto constitution for a body corporate per national legislation. 

This sub-clause (51 [d: a]) is legally questionable and should be revised so as not to duplicate the functions of 

national legislation and/or existing departments.  

Further still, how the City will manage to certify such constitutions in tandem with the Deeds Office is not made 

clear: we strongly advise against this duplication of the functions of existing departments and national legislation, 

which is contrary to the spirit of the country’s cooperative governance system. 

24. Chapter 6: Part 4: Clause 51 (3) similarly appears to duplicate the functions of the Sectional Titles Act (1986), 

where a body corporate is interpreted to form an “owners’ association” as envisaged by the City. 

25. Chapter 6: Part 4: Clause 52 (1) (a) and (b) provide an excessive period of time (five years) for an applicant to 

have met the requirements set out by the preceding clause [51] and to have ensured transfer. We recommend 

the reduction of this timeframe to reduce impact on neighbouring properties, to ensure timeous compliance by 

developers, and to ensure timeous completion of housing projects and developments. 
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26. Chapter 6: Part 4: Clause 52 (4) (a) should be reworded in that, where a letter of compliance is submitted by the 

City in error, the developer (the other person ‘who has the duty to [comply]’, as tacitly acknowledged in the 

current draft), should be solely liable for ensuring compliance and not the new owner. This current clause is 

untenable and surely in violation of tenets of the Consumer Protection Act, considering the contemporary 

inadmissibility of ‘voetstoots’ as a legal clause in the buying or selling of property. 

27. Chapter 6: Part 4: Clause 52 (4) (b) should be struck in entirety in that the City should be absolutely liable for 

damage caused as a result of erroneously issuing a letter of compliance as contemplated in Clause 52 (3) where 

sufficient checks and balances should be in place to prevent such an error occurring. 

28. Chapter 6: Part 4: Clause 52 (6) (b) provides an inadmissible loophole and should be struck in offering the ability 

to approve construction before the subdivision or part thereof is confirmed by the City: this jeopardises the City’s 

oversight role and effectively undermines the true function of Clause 52 (6) (a), which latter clause should be 

read as ensuring compliance and official approval prior to construction. 

29. Chapter 6: Part 4: Clause 55 (3) is incompletely worded and reads, “The City may in terms of the conditions 

imposed in terms of section _” and consequently requires definition of reference. 

30. Chapter 6: Part 5: Clause 58 (2) appears well-intentioned but equally appears impossible to monitor: how will an 

applicant/developer satisfy the City that, ‘the potential owners of land units are likely to have the knowledge, 

resources and financial ability to viably operate [an owners’] association,’ such as a body corporate? Further, this 

clause stands in apparent conflict with Clause 50 (1), Schedule 2 (a), Section 35 of the Sectional Titles Act (1986), 

which requires, a priori, the formal recognition of a body corporate within 60 days from first transfer, where a 

body corporate is an “owner’s association” as envisaged by the City. 

31. Chapter 6: Part 5: Clause 58 (4) is consequently invalid against the above-cited section of the Sectional Titles Act 

with regard to Sectional Title developments where a body corporate is an “owner’s association” as envisaged by 

the City: the proposed timeframe of two years, and proposed quota of transfer (60% of land units) proposed in 

this clause are inadmissible regarding the functional ability of any owners’ association and jeopardise the 

property rights of owners who have purchased in such a development scheme. 

32. Chapter 6: Part 5: Clause 59 (full clause) seems to duplicate the functions of the Deeds Office and the Sectional 

Titles Act and is consequently legally weak read against the said Act, where a body corporate is an “owner’s 

association” as envisaged by the City. We strongly question whether the City has the resources and capacity to 

monitor and enforce the provisions it seeks to award itself in this regard. 

33. Chapter 6: Part 5: Clause 59 (1) (f) is specifically questionable in that, in the instance of a body corporate, further 

development to extend the common property by said body corporate is unlikely, whereas further development 

by an owner is potentially more realisable, and under the Sectional Titles Act, any such development would 

consequently form part of the Sectional Title Scheme in question in any event. 

34. Chapter 6: Part 5: Clause 59 (2) to (6) directly and unequivocally duplicates the functions of the Sectional Titles 

Act, where interpreted that a body corporate constitutes an “owner’s association” as envisaged by the City. 

Further, should the proffered interpretation of a body corporate as an “owners’ association” be correct, Clause 

59 (2) to (6) effectively refers the functions of the Sectional Titles Act, specifically regarding the amendment and 

certification of a constitution of a body corporate, to the City for approval: this is inadmissible as national 

legislation supersedes municipal and provincial legislation. 

35. Chapter 6: Part 5: Clause 60 (full clause) appears to elucidate the City’s anxiety to have some control over the 

formation and function of owners’ associations – relating purely to protecting the City against default and bad 

debt: the City is however able to ensure its own protection against default and bad debt without duplicating the 

functions of existing legislation and government departments, and should not seek to duplicate said functions 

but rather insist on the fulfil of same under existing departments and legislation. 

36. Chapter 6: Part 5: Clause 60 (6) and (7) are inadmissible in considering the dissolution and/or cessation of a body 

corporate specifically, as private property rights pertaining to the owners of sections are consequently 

compromised: these cited sub-clauses appear unnecessary regarding a body corporate in the first instance – 

should the City have anxiety over other forms of owners’ associations, these types of owners’ associations should 

be clearly defined and dealt with separately under this clause [60]. 
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37. Chapter 6: Part 6: Clause 62 (4): the cost of installing an external engineering service should not be offset against 

an applicant’s development charge liability: the City should pursue the collection of all relevant monies for 

development, especially considering infrastructure and development charges. This sub-clause is specifically open 

to abuse and non-transparent dealings and is cause for civil concern. 

38. Chapter 6: Part 6: Clause 63 (5) effectively undermines the collection of development charges, is too broad and 

offers oversight mechanisms insufficiently defined: rather than offer exemptions, the City should actively pursue 

the collection of all development charges and appropriate surcharges to ensure the maintenance of 

infrastructure as opposed to the steady erosion of infrastructure to then be maintained/repaired by public 

monies (i.e. rates). 

39. Chapter 6: Part 7: Clause 64 (1) (g: b) is of concern as encroachment into the City’s road reserve should be 

inadmissible in the first instance: this sub-clause should be revisited to avoid the possibility of encroachment into 

the City’s road reserve at all. 

40. Chapter 6: Part 7: Clause 64 (1) (j) stands in apparent conflict with the provisions of Clause 64 (4) (c) and the 

former clause should be consequently be unequivocally worded to read as being subservient to the provisions of 

the cited Clause 64 (4) (c). 

41. Chapter 6: Part 8: Clause 66 (1) requires more clarity and ‘urgent housing’ needs to be clearly defined to avoid 

abuse: if this sub-clause refers specifically to historical redress this must be clearly stated, in which instance we 

would support this clause. 

DETAIL of CONCERNS: Chapter 7 

42. Chapter 7: Part 1: Clause 67 (1), (2), (3) stand skewed in the favour of developers, and offers potential objectors 

limited insight and resources regarding such applications; the City Manager is similarly awarded powers that are 

too broad (sub-clause 2), specifically regarding the stated, ‘procedures to be followed’ which should be clearly 

stated in the By-law. Should a developer be afforded this facility of pre-application consultation, it is only 

equitable and just that the public (objectors) be awarded a similar facility. In addition, objectors should be clearly 

informed in writing of their rights in this regard, as otherwise it appears that developers will exclusively be 

informed to ensure development, favourable or not to the existing community in a given area, as per this cited 

clause. 

43. Chapter 7: Part 1: Clause 67 (1) (b) specifically stands skewed in the favour of developers: a clear public 

participation process must be incorporated that simply cannot be defined/determined at a closed meeting 

between city officials and developers as proposed per this sub-clause. 

44. Chapter 7: Part 2: Clause 76 (2) (a: c) affords discretion that is too broad to the City Manager: public notice of a 

development application should not be displayed for a period and from a date set by the City Manager, but for a 

period clearly set within this By-law and similarly set in writing in this By-law within a timeframe from which an 

application is received. 

45. Chapter 7: Part 2: Clause 76 (4) similarly affords discretion that is too broad to the City Manager who should not 

be permitted to exempt an application from a public notification process whatsoever. 

46. Chapter 7: Part 2: Clause 79 (3) is of particular concern in affording the City the ability to rezone land it does not 

own: this adversely affects private property rights and is legally contestable. 

47. Chapter 7: Part 2: Clause 80 (a) should be reworded, where ‘OR’ should be deleted and replaced by ‘AND’ to 

ensure that a named organisation which represents an interest to which the application relates receives notice in 

addition to a ward councillor, without question, fear or favour. 

48. Chapter 7: Part 2: Clause 81 (3) is procedurally vague and also affords the City Manager discretion that is too 

broad: the By-law must clearly state that all affected parties must receive notice in this regard. 

49. Chapter 7: Part 2: Clause 88 (1), (2) should be restructured as these sub-clauses afford imbalance in favour of a 

development application – the applicant should not have the ability to respond to objectors’ comments prior to 

any interview/presentation process. Rather, the applicant’s response to comments from objectors should be 

presented for the first time in an interview/presentation before the appropriate tribunal. This would ensure a fair 

process for both objectors and applicants, as both parties would thus have access to the same information before 

the interview/presentation process. 
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50. Chapter 7: Part 3: Clause 96 (full clause) presupposes a weighting of the stated considerations, yet this is not 

expressly stated, specifically considering sub-clauses (2) and (3). For example, does sub-clause (2) (e) outweigh 

sub-clause (2) (a); similarly, would sub-clause (3) (f) outweigh sub-clause (3) (c)? Clause 96, as it stands, 

potentially misleads existing property-owners and communities in this regard: a clear weighting scale is required 

in writing within this By-law. 

51. Chapter 7: Part 3: Clause 98 effectively nullifies the validity of imposing conditions of approval in the first 

instance because it affords the City the potential ability to amend or remove any conditions imposed during the 

full application and objection process. It seems morally inadmissible that the City award itself the ability to 

disregard its own restrictions, and this clause should be struck as it completely undermines public participation 

and municipal accountability. 

52. Chapter 7: Part 5: Clause 106 (1): should be reworded in that ‘deemed to be granted’ should be excised, as 

otherwise potential abuse of this sub-clause exists. 

53. Chapter 7: Part 5: Clause 106 (3) provides too lengthy a period (five years) to extend approval after the lapsing of 

original approval and consequently potentially jeopardises community safety, particularly regarding ‘problem 

buildings’ as registered with the City’s Problem Building Unit: development, where appropriately approved, 

should rather be stimulated towards quick completion. We recommend the reduction of the questioned period 

to a single additional year. 

54. Chapter 7: Part 6: Clause 107 (2) and (3): ‘may’ should be replaced with ‘must’ to unequivocally define the role of 

the appeal authority, as the potential of disregarding/disqualifying an appeal is otherwise inferred herein, 

counter the relevant sub-clauses contained within Clause 108 in addition to the meaning provided by Clause 113 

(2) (b). 

DETAIL of CONCERNS: Chapter 8 

55. Chapter 8: Clause 113 (2) (a) is of concern as the appeal authority is primarily proposed to consist chiefly of 

political office bearers. Rather, the appeal authority should ideally comprise city officials and also include a 

number of persons as contemplated within Clause 114 (1) (d) who may consider an appeal with due and relevant 

professional, practical experience, and not exclusively from a party-political perspective. In this respect, planning 

qualifications are of critical importance to ensure adequate checks and balances and apolitical decisions. 

56. Chapter 8: Clause 114 (1) (full sub-clause) requires balanced, stipulated ratios to be clearly stated within this By-

law to ensure an even spread of appointees drawn from the private or educational sectors, with in-depth, 

practical and professional knowledge, so as to guarantee a balance of practical professionalism within the 

Municipal Planning Tribunals envisaged. 

57. Chapter 8: Clause 115 (1) requires upfront written definition within this By-law regarding the period of office for 

officials as members of the Municipal Planning Tribunals envisaged, to ensure equality and balance, where a 

potential to entrench individuals otherwise exists. 

58. Chapter 8: Clause 117 (2) (c) should require the definite removal of a member subject to disqualification per 

section 38 (1) of SPLUMA, contra the existing wording which only notes the possible removal of such a member. 

DETAIL of CONCERNS: Chapter 9 

59. Chapter 9: Part 2: Clause 120 (2) is too vague and requires a clear definition of the time periods and ‘procedures’ 

cited to be written directly in the By-law. 

60. Chapter 9: Part 5: Clause 133 appears to duplicate all the functions of the Deeds Office, as well as to restrict the  

functions of the Registrar of Deeds and public access to the due functions of the Registrar of Deeds per sub-

clause (3). Such duplication and restriction are inadmissible. 

Further, sub-clause (4) (a) and (b) untenably places the burden of compliance on the purchaser as opposed to the 

developer/seller of said land unit, as per the concern highlighted regarding Chapter 6: Part 4: Clause 52 (4) (b) 

noted previously. 
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61. Chapter 9: Part 5: Clause 135 is understandable and necessary regarding delegations, but should specify a level of 

experience, skill and qualification as per Clause 114 (1) (c) to ensure that delegations are made to competent 

individuals who will not be unduly influenced or intimidated and who will remain apolitical in ensuring 

compliance with legislative requirements. 

CONCLUDING COMMENTS 

It is recommended that the public comment invited by the City be implemented and that the problem areas of 

the current draft of the Municipal Planning By-law be revisited, in certain instances revoked, and otherwise 

reworded for unequivocal definition, particularly regarding indistinct ‘processes’ referred to in the current draft.  

An emphasis on public participation procedures should be suitably enshrined in the final draft of the Municipal 

Planning By-law, contra the existing draft hereof. 

The WRRA herewith additionally states its support the GCTCA recommendations and concerns regarding the 

Draft Municipal Planning By-law, and the WRRA submits the recommendations contained in this document in 

addition to stating its support for the GCTCA recommendations. 

Darron Araujo  

Chair  

Wynberg Residents’ and Ratepayers’ Association: WRRA 


